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I. APPELLANT OBJECTS TO STATEMENT IN
RESPONDENTS' BRIEF WHICH IS NOT SUPPORTED
BY CITATIONS TO THE RECORD, AND MOVES THAT
THE STATEMENT BE STRICKEN.

The Respondents' brief contains a statement of purported
fact which is not supported by citations to the record as
required by Rule 24(a)(7) of this Court.

The Appellant objects

to the inclusion of the purported fact in the Repondents' brief,
and moves that the following matter be stricken:

"West Evanston itself has experienced cash flow problems
that have made it very difficult to pay expenses
Respondents' Brief pp. 14-15.
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II. THE AUTOMATIC STAY OF SECTION 326 OF
THE BANKRUPTCY CODE APPLIES TO ACTIONS
AGAINST THE DEBTOR OR PROPERTY OF DEBTOR'S
ESTATE AND DOES NOT APPLY TO THIS APPEAL
BY THE DEBTOR OF A DEFAULT JUDGMENT AGAINST
THE DEBTOR,
The Respondent asserts, without citing any authority,
that M(T)he automatic stay imposed by 11 U.S.C. Sec. 362(a)
precludes this court from proceeding with this appeal pending
resolution of the bankruptcy.M

(Appellants' Brief, p. 11.)

Section 362(a), however, acts only as a stay of actions by
creditors and others against the debtor or against property of
the debtor's estate in bankruptcy.

It does not, by its own terms

and as interpreted by the courts, act as a stay against the
debtor in actions where the debtor is seeking to preserve the
assets of the estate.

The purpose of section 362 is to protect

those assets from piecemeal dismantling by individual creditors.
The purpose of Section 362 is promoted by the appeal by a debtor,
of a judgement, such as the one in the instant case, the
collection of which would completely wipe out the estate.

The

rationale of allowing such appeals to go forward is particularly
apparent in the case of a Chapter 11 debtor-in-possesion, such as
the Appellant in the instant case, because the Bankruptcy Code
imposes on him all of the duties of a trustee in bankruptcy,
including that of pursuing and collecting debts owed to the
debtor.

The instant case was filed by the debtor as an attempt
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to collect a debt.

The pursuit of this case is, therefore, not

only permitted by the bankruptcy Code, but required by its terms.
Section 362(a) of the Bankruptcy Code reads as follows:

Except as provided in subsection (b) of this
section, a petition filed under section 301, 302, or 303
of this title, . . . operates as a stay, applicable to
all entities, o f —
(1) the commencement or continuation
including the issuance or employment of process,
of a judicial, administrative, or other action
or proceeding against the debtor that was or
could have been commenced before the
commencement of the case under this title,
or to recover a claim against the debtor
that arose before the commencement of the
case under this title;
(2) the enforcement, against the debtor or
against property of the estate, of a judgment
obtained before the commencement of the case
under this title;
(3) any act to obtain possession of property
of the estate or of property from the estate or
to exercise control over property of the estate;
(4) any act to create, perfect or enforce any
lien against property of the estate;
(5) any act to create, perfect, or enforce
against property of the debtor any lien to the
extent that such lien secures a claim that arose
before the commencement of the case under this
title;
(6) any act to collect, assess, or recover a
claim against the debtor that arose before the
commencement of the case under this title;
(7) the setoff of any debt owing to the
debtor that arose before the commencement of the
case under this title against any claim against
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the debtor; and
(8) the commencement or continuation of a
proceeding before the United States Tax Court
concerning the debtor.
11 U.S.C. Section 362(a)
If a proceeding is not listed in subsections (1) through
(8) of Section 362(a), then the automatic stay does not apply to
that proceeding.

If the proceeding is not one taken against the

bankruptcy debtor or his property, then the automatic stay does
not apply.

The appeal by the debtor in this case is not an

action against the debtor.

The appeal of a judgment which,

absent the debtor's chapter 11 filing, could be enforced against
the debtor's property, is not an action taken against the
debtors' property.

To the contrary, the action by Bosley against

the defendants below was an action to collect a debt owed to
Bosley, a debt which, after Bosley became a debtor-in-possession
in bankruptcy, became a debt of the bankruptcy estate.

As

debtor-in-possession, Bosley has the trustee's duty of collecting
all such debts owed to the estate.

Pursuing the case against the

Defendants-Respondents is exactly what the bankruptcy code says
Bosley is supposed to do.
11 U.S.C. Section 1107(a) provides that "a debtor in
possession shall have all the rights . . . and powers, and shall
perform all the functions and duties . . . of a trustee serving
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in a case under this chapter."

11 U.S.C. Section 704 provides:

"The Trustee shall—(1) collect and reduce to money the property
of the estate . . . M

Courts interpreting the applicability of the automatic
stay of section 362(a) have held that it does not apply to cases,
such as the instant appeal, which are not actions against the
debtor or his property.

See, for example, BOONE v. BEACON BLDG.

CORP., D.C.N.J.1985, 613 F.Supp. 1151, where the court held that
the automatic stay provisions of section 362(a) only operate in
actions where the bankruptcy petitioner is in a defensive
posture, and not where the petitioner is in an offensive posture
in the case; and SOUTHERN BANK AND TRUST COMPANY v. HARLEY,
S.C.1988, 368 S.E.2d 908, which held that the bankruptcy debtor's
filing for a writ of certiorari from the state supreme court to
review a decision of the state court of appeals was not an action
against the debtor to which the automatic stay would apply.
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Respectfully submitted this £_ day of September,^1989.
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